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impression that the drawer's funds are sufficient, 27 it is said that since 
both parties have been similarly deceived and are both alike innocent, 
the equities are equal and the defendant's legal title should prevail. 28 
In like manner, where an obligor pays the assignee for value of a claim 
which both believe to be valid, 28 the same reasoning has been employed 
to justify the denial of a recovery. 30 The class of decisions last men- 
tioned, however, do not seem to sustain this doctrine, but are rested 
rather on the theory that the payment is in effect by the plaintiff to the 
assignor of the claim, and by him to the assignee. In this view the 
plaintiff's rights are properly restricted to a recovery against the, 
assignor. 31 Moreover in the former case supposed, it would seem that 
the drawee secured by his payment exactly what it was his intention 
to obtain, a right against the drawer's deposits. If this is so, the mere 
mistake in the value of that right is of course, in the absence of fraud, 
no ground of recovery. 32 In the principal case, however, the facts are 
susceptible of no such distinctions as those just mentioned, and 
although the doctrine of equal equities is squarely presented, it is 
difficult even here to find room for its application. It has never been 
held to govern in the case of the purchase of a forged instrument by 
another than the drawee, 33 and there appears to be no distinction in 
principle when the latter is the party concerned. In both instances 
alike the payment is made under the mistaken belief that a right is 
thereby secured against the maker, and further, the fact that in each 
case the defendant's equity arises on his purchase of the instrument, 
while the plaintiff's is created only on his payment to the defendant, 
would appear to render it improper to weigh these equities one against 
the other. Accordingly it seems that the doctrine of the principal case 
is preferable to that of Price v. Neal.** 



Eights and Liabilities op an Infant Paktner. — Since the ancient 
common law, infants have been regarded as wards of the court, and 
their interests watched and their rights protected with jealous care. 
That they might not be the prey of scheming men nor of their own 
indiscretion, their ability to convey their property or contract away 
their volition was closely circumscribed. Thus the early tendency was 
to treat all contracts of an infant as binding on neither party and 
incapable of ratification, 1 and even when the rigor of tins rule was 
modified to the extent that the infant's agreements were held merely 
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voidable at his option, 2 unless plainly to his detriment, 8 still his con- 
tracts for trade or business were scanned ■with special suspicion 4 and 
were frequently held not simply voidable but void. 5 Such a rule, how- 
ever, by excluding him from the commerce of the world and depriving 
him of the many opportunities of employment and gain depending on 
contractual relations, was seen to be a handicap rather than a protec- 
tion, 8 and now in a more liberal spirit contracts even for business are 
held to be binding on all parties until disaffirmed by the infant. 7 

Though the avoidance of his contracts leaves the infant free from 
liability, 8 the further question remains of his right to recover money 
ventured in business, or compensation for services rendered, under the 
rescinded contract. An early dictum of Lord Mansfield gave rise to 
the rule that if an infant pays money with his own hand he cannot 
get it back again, 9 but this rule manifestly deprived him of the very 
protection the law sought to afford, and accordingly it has given 
place to the better doctrine now established beyond question, 10 that if 
an infant has received no consideration under the contract, he can 
recover the money he has expended. 11 Indeed even if he has received 
consideration, it is settled that its restoration is a condition precedent 
to his right to rescind, in the case of a deed of land, only if it is still 
in his hands, 12 and his inability to return the money received will not 
preclude his recovery. The rule is the same in regard to the recovery 
of money invested in shares of stock, 13 and similarly he has been per- 
mitted to rescind contracts for labor and recover in quantum meruit 
for services rendered in pursuance thereof, without restoring the 
benefits received." It is true that, as a prerequisite to the exercise of 
the equitable right of rescission, the infant is required to return such 
fruits of the contract as he may have in his possession, 15 but his right 
to avoid and recover his consideration could not be made dependent 
on his ability to put the other party in statu quo, except at the risk of 
rendering ineffectual the shield which the law has given him for his 
protection. 
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Since a partnership is a purely contractual relation, there is noth- 
ing to prevent an infant from becoming a partner, 18 with the rights 
and responsibilities of an adult, 17 but with the privilege of escaping 
at any time from the contract. To free himself from the individual 
liability which he shares with his partners in respect to the obligations 
of the firm, he may of course interpose the defence of infancy, 18 but in 
the course of business the presumption is that he will not do so, but 
will abide by his partnership agreement and obligations. 10 So far, 
then, the relations of an infant partner are controlled by the same 
principles which govern his rights under the law of contracts, but in 
the recent case of Latrobe v. Dietrich (Md. 1910) Y8 Atl. 983, a further 
problem was presented. The plaintiff, a partnership consisting of an 
infant and an adult, sought to be relieved from a firm contract under 
which money had been advanced. The court, after referring to the 
unquestioned fact that the presence of the infant in the firm would 
be no ground for relieving the adult partner, since the privileges of 
infancy are purely personal, 20 proceeded to discuss the more serious 
question as to the infant's right to recover money which the firm had 
advanced under the contract. The decision, which denied this right, 
was rested on the well settled rule peculiar to partnership law that an 
infant, after receiving consideration by being permitted to participate 
in the fortunes of the business, cannot under any circumstances, in 
the absence of fraud, recover money paid to procure his interest 
therein. 21 The application of this principle, however, does not seem 
to have been required by the facts of the case, since the only question 
actually involved was as to the recovery by an infant partner, not of 
the price of his interest, but of his share of the firm assets expended 
in pursuance of a contract made in the course of business. It would 
seem that the interest of an infant partner in the assets of the firm is 
a benefit derived from the contract of partnership, which, since it is still 
in his possession, he mujst sacrifice as the price of exemption from indi- 
vidual liability on claims against the firm; 22 and accordingly, whether 
the enterprise is solvent or insolvent or actually at an end, or in the 
hands of a receiver, even though at the instance of the infant him- 
self, it is held that the entire assets must remain in the hands of the 
other partner subject to the liabilities of the firm. 23 Assuming the 
correctness of the foregoing, the result reached by the court seems 
to be unassailable. 
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